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CIIIZKD 8TATKS DISTRICT 
BASTHW D2STRXCT OF HBI 1QRK 


uaxziD szms or ambxca 

• IgtlMt - 

AKXXL RKBMBBZ-TOBKES, 


TBB ORAHD JUKT CRARCKSt 


«: 3 Cii C14 



OCT 111973 

Co?TA 


mis 

On or about th« 9th day of Juo«, 1971» withln th« 
EaiCtn Dlstrlct of K«w Thrk, th« dofcodant AKXBL fflKBll* 
TORRSS, dld toiawlftgly aad IntOBtlooally poaaasa, wlth lntent 
to dlatrftbota, approxftaataly 112.2 graoa of horofta 
hydrochlorftdo, a Schadula X aarcotfto drug cootrollod aubataaco. 
(Tfttlo 21, U.S.C.,|841(a)(l) and Tfttlo 18, U.S.C.,|2). 


asBuasL 

Oo or about tho 9th day of Juno, 1971, wftthfta tha 
Eaatoni Dftotrftet of Now Tork, tho dofondaat AKXEL FRlAHMtt- 
TORKES, kaowiftgly aad ftatootftonally dftd dftatrftbwto approxiaatoly 
112.2 grofta of horoftn hydrochlorftdo, a Schodulo X narcotftc 
drug controllod anbatanco. (Tfttlo 21, U.S.C.,|841(a)(1) and 
/Itlo 18, U.S.C.,12). 


COUHT BHREE 

On or about tho 20th day of July, 1971, wftthfta tho 
Eaatorn Dftatrlct of Now TDrk, tho dofoadaat AKIEL FERMANDKZ- 
TORRES, dftd kaowlngly aad ftntentftonally poaaoaa, wftth ftntont 
to dftotrftbuto, approxftnately 122.4 graoo of horoftn hydrochlorftde 
o Schodulo X narcotftco drug controlled aubotonco. (Tfttlo 21, 
U.S.C.,|841(a)(1) and Tltlo 18, U.S.C., f2). 
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comg »001 

Ob ot abooC Cha 20th day of July, 1971, vlchla tho 
Butam Diatrlct of Rm Tork, tho dofoodaac AAZEL FHKAHDEZ* 
TOUXS, kaovioglj and lacaneloaally dld dlacrlboca approxtaafcalj 
122*4 graaa of haroia hjdrochlorlda, a Sohadola X aareofcla 
drug oaacrollad aubacaaea* (rifcla 21, O.S.C.,|841(a)(l) aad 
Tlfcla 18, D.S.C.,|2). 


4 THJS BILL 






JUOGMENT AND COMMITMENT («ev. £*•) 


Cr. Form No. 25 


linitpii Slatea SiBtrirt (fiourt 

FOR TME vr W 

EASTERN DISTRICT OF NEW YORK ^ j ^74 


Unitid States of Amcrica 


ARIEL FERNANDEZ-TORRES 


TlMt AM 

P.M.. 


73 CR 914 


_ 1 .„j 

On this 8 th day of MARCH , 19 came the attorney for the 

government and the defcndant appeared in person aiul' with counsel 


IT Is Adjudced that thc defcndant uponjhcitxitsocSbtx a verdict of guilty 

has beenconvicted of the ofTenseof violating T-21, U.S.Code, Sec. 841(a)(l) 
and T-18, U.S.C.Sec. 2, in that on or about and between Juur? 9, 1971 
and July 20, 1971, the defendant, dld knowingly possess and did 
distrlbute heroin, a Schedule I drug controlled substance 


as charged 1 counts 1 to 4 incl. 

and the court having askcd the defendant whcther he has anything to say why judgmcnt should not 
be pronounced, and no sufficient cause to the contrary bcing shown or appcaring to the Court, 

iT Is ADJUDCED that the defendant is guilty as charged and convicted. 

IT Is ADJUDGED that the defendant is hcreby committcd to the custody of the Attorney General or 
his authorized representative for imprisonment for a period of* 8 years on coiint 1 
and 8 years on count 2 ; to run concurrently and 6 years on each ot 
Counts 3 & 4 to run concurrently with counts 1 and 2 pursuant to 
T-18, U.S.Code, Sec. 4208(a)(2) and 5 years special parole term. 


It Is ADJUDCED that* 


IT ,/j Ordered that the Cierk delivcr a ccrtified ropy of this judgment and commitment to the 
United States Marahal or other qualified officer and that the copy serve aa the commitme.it of the 
defendant. 


The Court recommends commitment to c 


Unitea States Diitrict Judge. 


„ . ui erK. 

«!? f b ( y i) th *a U X l >nd d thi* ^ , ;t n tin f th i7iXd 


thcre * f V tU *L b *.*‘* ,or ,hr pl «'a " (Z) “not iruilty, and 








DHXnD 8TAXS9 DI5TRXCT COURT 
BASTSn DX9TRXCT Of MEW YORK 


omm BXA2E9 ar amrxca 

*■ T ' *« 

V '?'■ H4aiiut- 

. . ifV • 

ARXSL jnBBAMDEZ-TOUUD, 


DtftnUuit. 


7 » ca >u 


VLBABB TAU5 IOTXCB, Chlt upoa tttt 


td affUavita of 


TMMAB J. LXLLT, mn to Moombor ? , 1973, oad ARIEL 7IRMAM-' 
SO, nora to Movanbor 2, 1973, tho undkraipud vill aovi this 
Qkurt, on the^th day of Noveabor, 1973, at 10:00 A. M., for aa 


(1) puretioat to tlw Kulti of tltt Soeoad droult Court •£ 
Appofils, ond thfi Bfistora Dlstrlct Flsn For Achleving Froapt Dls- 
posltlon of Criminsl Cosos, ond tho Flfth and Bftoth Aswadsnnts 


of tho t’nlteH Stntas Constitution, dlsoiaoftng tlw lndietnoat 


, <md 


(X) pursuont to Br«dy vs. Mnryland . 373 U. 8. 63, dlrectin^ 
th« Unltod Staces of Aowrlco to produce oay ond oll ovidonee | 

i 

i 

fevoreble to the defendant, includlng but not linlted to ony ex- 
culpetory stateaencs by the derendent or othor persone la the 
possesslon of the govercuaent. 


Dated: New Tork, M. Y. 

Novcaber 8, 1973 


Yours, etc. 

TH0MA3 J. LZLLT 
Atcorney for Defeadaat 
Oftice 6 Poet Officc Address 
1140 Aveaue of the Aaerices 
Mov York, n. Y. 10036 
(217.) 916-3737 



4 




onmo rf»TK» DXSniCT CDUtT 
ElttDJi DIST&XCT Of W YOKK 


Of AMUXCA 


A&tKL maMRHK-TORKJtS, 


DafiodMt. 


. V’ 71 CR »14 


stati m nw tou 
coam cr m yoik 


’ J 

5 Vv<> v ■» 


i ••.: 

) 


THDMAS J. LXLLY. batng dnly flfon, dapoiu and aaya 
chflc te lo u flCtonM/ ropnimtiau Cha abov« dflfamlaac and 
tally Canlliar wlch tba (oeto aad clreuMtanoaa havala. 


1. Thio affidavlc La aubaiccod in rnpport of tha dofectd* 
anc'a aocion to dliaiao cha indictaont en tha groonda thaC thia 


proMoutioo is barrod by tho Fifth and Sisch 


of Cha 


Unitrd SCatflO CooatituCioa, Cha Ruloa of th* Socond Circuic 
Court of Appuls, and eha Baatern DiaCrict P)an for Aehloving 
hmpt DiapoaiCion of Crininal Caaaa. 


2. Dafandant vai naaad in • cooplaint. aworn to Feoruary 
7, 1972, aubnittod in aupport of • varrant for eha arroat of 
tha dafaadanc, alao datod Pebruary 7, 1972. At Chat poinc, cha 
dafandant bocaaa an "aceusad" entitlod Co cho epeody triai pro- 
taation of the Sixth AundMnc aad cba proaecution ciaa Limic- 
•tion eontalnad in che aforaawntioned Ruloa of Saeond Ci*oult 
•nd of Chia Courc. 


i • 














*ft*r tha flllas of cho no^plalnt oad th« 1« 


4, Booviai ia aiad tho dofoadoat'o aorcotic «ddiotioo t 
ilnLtod odocotioc, oad othox poroonol footora iapolrlag tho 
dofndou'i pooor of roeoli t th« doiojr ia prosocution, couplod 
with tho r»«iiting projodico fvoa tho dofoadoat'o Cnohiitty to 
roooli hio iifo cirm—ofnroo, vhoroobouto, eoapoaioao, otc., 
aoadOM tho diadiul of this indiotaoat ao vioUtivo of tho duo 
proooao itfulrtsnts of tho Fifth Aaondasat. 


3« buriag tha oatiro porlod ol tiao sincc tho olUged 

i • ‘ 

vistatlni ia Aai oad July» 1971, oad tho issuoooo of ths orrcsi 
worraat ea Fobruory 7» 1972, tho dofondoat hos booa c rosidoat 
oiehor of Bow Yoxk Clty or o i Joxoily supportod aorootlo contor 


ia Fattorsoa, Nw Jarsoy, «nd, th*r«for«, asaiUtiU tor pro- 
••eutlon by f«d«r«l «uthoriti«s. He did not und«rtak« «ay «v«s- 
I irs Rtcps to avoid f«d«r«l «uthoriti«s and, ia V -it, rosidsd 

I 

•round tho eloek in au iostltution supportad by fodarol funds. 

VBtEFOIC, lt is r«qu«st«d that ths indictasat b« dis- 

• 

! aioaod du« Co tho uncoaooioaahle d«l«y iloci ths aiUgod vioi- 

i 

| 

otiaao ond tho filing of rh« couplolnt or, ia tho oltomotivo, 

| 

II that « pr«-tri«i heoring be directod regarding ths cireuastoncos 


of eno doUy in prosocution. 


•uorn to boforo as thls 
9fi d oy of Hevonbor, 1973 

-rktk.if-r' 

Cc C jC i. 3 Ootp 
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mntED siAtsb di.strict ocwrt 

EAKIKRN OISTRICT 07 YORF 


* W *' 

•i' « 3y- ' ,i* 

OVTTEO StATSf 0P AMERICA 



•agalnit- 


ARIEL FSRJIABOKZ-TOaIvCS , 


0«fend«nt. 


V 



73 CR 914 
APFIPAVIT 


8TATS CV REV YORK ) 

. : t>i.: 

CCMfTT OF KEV YORjt ) 

ARI2L FERNANDEZ, bting cJuly nrom, d«pos«s ond e*ys: 

1» 

**r 

1« I «n the dofendant naaed In this indlctnu-nt. 1 au, n 
Hlgh School drcp-out cnd hav* been ewarded a High Schooi aquie- 
•lcncy diploma, 

I heve b.*en nhown a vnrrant for iy arreat dated Pai>- 
ruary 7, 1973, ts'ued on the crrrplaint oi tiiugene Mc r ;lroy, aworn 
to February 7, 1972, alleging certn n nnrrctic viclationa to 
have taken place on July 20, 1971. 

3. Ouring the period Juna through Juiy, 1971, I resided 
•t 27 J«ff«raon Straet, Brooklyn, Kew lork. There«ft«r, I 
realded at •pproximately 5 lotetione in the East New York or 
WULlaasburgh sections c£ arcoklyn until Decanber 31, 1972. 

4. I did nct leave the ccr.finc'; of the City of Mew York 
•t any tixae or for any purpose for thc «ntlv« parlod froa June 
1971, untll Oecenber 31, 1972. 



»■ 


5. Oq Jaonazy 1, 1973, Z took up ra«ld«ne« •• «a ln- 
potloat addtot «t tha Oood Samrltan Cantar, a dtug rahabllit- 
otlon oantar In Pattaraon, No«r Jerney, vhere I renained untll 

•* , * • ' r y , 

14, L973. Thla Center 1« flnanced and aupported by the 
Onited States .joveramant. 

• . t , - 
: 

6. On january 16, 1973, X began eopLoyiaent ae a buildlng 
auparlntandant and realded at 5 Colt Street, Patterson, Hm 
Jereey, vhere 1 retaalned untll July, 1973. 


' • 7* ln approviaately Jul> 1973, I vae actaltted to Orey- 

' * ’** 

atOM Stato Hoepltal Morrlatovn, Nev Jeraey, mn « peychiatrlo 

* * *. • 

patlvoe ani reiaained there for treatment for about three veeka. 

t # , 

•» *a • 

t 

S. After ay dlecharge fron Oreystone Hoapical, 1 again 
took up reaidence, on Aujpiat 16, 19/3, at the Good Saaaritan 
Centar ln Pa:cerson, Nev Jersey, for about one taonth. 

9. I returaed to BrooWlyn in Septenber, 1973, reaalning 
vlth varloua frienda ln Cest Nev Ycrlf. 

10. 1 »ai not aware of eny verrant for ay arreet until 1 

waa arrested by federel agence on October 5, 1973. During the 
period of time betveen Che alleged vioUtiona on Juna 9, 1971, 

l 

nnii july 20, 1971, and my arreat on October 5, 1973, Z vas not 

a fugitlve eince I did not unde.take any etapa to avada arreet. 

I 

I no longer have any racoilaction of tha avents on or eoout 

june 9, 1971 atul Julv 20, 1971. X «m not abla to recall any 

I 

of my activitiea on or about thoee dates, nor can Z racall the 
persone with whon 1 wee in contact at thosc tiraea, aor oy pre- 
clee whereebouts. Th* inordinete delsy in the prosecutioo o£ 


\ 






fMft, e«M hM pr«Judic«d my chillty to dctend oyaclf. 


* ». . 

WmsVOtB, lt 1« rcqucstcd that thc prcccnt iadlctaeat 

V i 

**..4a«UMd u violitiw of qr constitutloonl righes undar tbo 

.. ,>4 ’ 1 

flfth Itf Slxth A—wdnwnts. 

' 4 , 

■ . 1 ■ 


" *v • •; > 


Ariel remandos 


ftrora to tM 
-yf dny of 


to bnforc ne thls 


Bovcabor, 1973 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


-- 

OMXTED STATE8 OF AMERICA 
- agalnst - 

ARIEL FERNANDEZ-TORRES, 

Defendant. 

---X 


A FFIDAVIT 
72 CR 914 


STATE OF NEW YORK) 

) SS: 

) 

COUNTY OF KINGS ) 

KENNETH J. KAPLAN, belng duly swom, dapoaea and aays: 

1. That he ia an Aaaiatant United Statea Attomey for 
the Eaatem Diatrict of New York, duly appointed acoording to 
law and acting aa auch. 

2. That he repreaents the United States of Araerica in 
connection with this matter and is fully familiar with the facts 
of the inatant case and all proceedinga had herein. 

3. That he makes this affidavit in opposition to 
defendant'a motion to dismisa the indictment on the grounds that 
the Govemment haa failed to provide the defendant a apeedy trial. 

4. That, on October 11, 1973 an indictraent was filed 
in the Easterr riatrict of New York, charging the defendant 
ARIEL FERNANDEZ-TORRES with distribution and possessior. with the 
intent to dlstribute certain quantities of heroin on two occasions, 
June 9, 1971 and July 20, 1971, in violation of 21 U.S.C.5841(a)(1) 

5. That, subaequent to July 20, 1971, Agents of the 
Bureau of Narcotics and Dangerous Drugs attempted to ascertain 
the identlty of the aforesaid ARIEL FERNANDEZ-TORRES. 

6. That, on February 7, 1972, the Honorable Max 
Schiffman, United States Magistrate, Eastera District of New York 
issued an arrest warrant for the apprehension of the aforesaid 
defendant. 

7. That Agents of the Dureau of Narcotica and Dangerous 
Drugs atterapted to locate the aforesaid defendant for the expreBs 
purpose of exeonting the arrest warsant. 
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8. That, on Fobruary 9, 1971 the Agents of the 
Bureau of Narcotics and Dangerous Drugs ascertained that 
the aforesaid defendant no longer resided at 27 Jefferson 
Street, Brooklyn, his last known address. 

9. That the Agents of the Bureau of Narcotics 

and Dangerous Drugs ascertained that the aforesaid defendant 
had abandoned his apartment approximately two nonths prior to 
February, 1972, without paying his rent. 

10. That, on February 16, 1972 one Martha Velez, a 
paramour of ARIEL FERNANDEZ-TORRE3, stated that she lived 
with the aforesaid individual for a period of approximately 
six months until Deceraber, 1971. 

11. That the aforesaid Martha Veles further stated 

that she had not seen ARIEL FERNANPEZ-TORRES since December, 1971, 
nor did she know his whereabouts. 

12. That, on or about April 25, 1972, information was 
received by the Bureau of Narcotics and Dangerous Drugs which 
indioated that the aforesaid defendant might be living in Puerto 
Rico. 

13. That the Agents of the Bureau of Narcotics and 
Dangerous Drugs made numerous unsuccessfui efforts to locate 
ARIEL FERNANDEZ-TORRES, in New York and Puerto Rico. 

14. That, the Agents of the Bureau of Narcotics and 
Dangerous Drugs interviewed the parents of the aforesaid 
defendant, and others who might be knowledgeable of his where- 
abouts, and conduc^d investigations such as a motor vehicle 
registry search. 

15. That on Septembor 17, 1973, it was ascertained that 
the aforesaid defendant had resided with his sister, Igna Femandez, 
fron January, 1973 to August 1973 in Paterson, New Jersey, and 

had left her residence without explanation in mid-August 1973. 

16. That, on October 5, 1973 ARIEL FERNAND3Z—fORRES 
was arrssted in New Jersey. 

17. That, on Ootober 11, 1973, the aforesaid defendant 
was lndicted. 

18. That, on October 16, 1973, the aforesaid defsndant 
—M—ll • plee of not guilty before the Honorable Mark i, 









3 


Costantino, United States District Judge. 

19. That, on October 16, 1973, the Government filed a 

Notioe of Readiness for Trial. 

20. That the foregoing facts indicate that the 

Agents of the Bureau of Narcotics and Dangerous Drugs aoted with 
aii Aue diligence in attempting to locate and apprehend the 
aforesaid defendant, a fugitive from justice. 

WHEREFORE, it is respectfully requested that defendant s 

motion be denied in all respects. 

Dated: Brooklyn, Mew York 
November 20, 1973 



KENNETH J. KAPl 
Assistant U.S. Attorney 


Swom to before me this 
20th day of November 1973 


/. 


h\ 



L'. 

-i—- 


I 

I 

Pw T 
t 

Oc 

C«r~T:.'»v ' 


s 
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UNITED STATES DISTRICT CCUHT 
SASTfitR DISTMCT OF NBW YORK 


ONITSD STATBS GF AMRICA 

«* !»<m t* 73 Cr. 914 

aribl FKRNANDE2-T0RRES, 

Dcfandant. 


RE0UEST8 TO CHAROE 

Daftndant rcspnctfully requests that the Jury be in- 
•tructtd as followa: 

1. The govement nnt provo boyond a raaaonabla doubt that 
tha perpatrator of tha unlauful aeta ehargad ln tha lndictnent 
Ml| 1 q u ct, tha dafendant, and tha Jurora ahould conaidar aa a 
factor tha lapsa in tlna betwaan tha occurrence of tha erlmm and 
the identification of tha defendant by tha witnass in court. 
Unitad Statas v. Lavi, 405 F. 2d 380, 4th Cir., (1968). 

2. Tha teetinony of a witnass who ia allagad to hava as- 
sistad tha dafandant in tha coonlsslon of a crine should ba ra- 
eaivad with graat caution and waighad by the Jury with great cara 
Oaitad S tatae v. Marka. 368 F. 2d 566, 2nd Cir., (1966). 
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McBlroy-croee 22 

MR. LXLLY: Did you vant to aay aonething for 
the record? 

THE COURT: X do not vant to say anything. 

MR. LXLLY: X vould like to have the record 
indicate, or at least clarify, that the Court has 
prohibited the defendant frorn examining Government's 
Exhibit 1 contemporaneously with my examination. 

Further, the Court has prohibited aa from 
discuasing the contents of Exhibit 1 vith the 
defendant — 

THE COORTt Permitted the attomey to examine 
the entire record for the purpoae of examlning this 
vltness at this time, as to vhether or not the 
defendant vaa unavailable at the time — 

MR.LXLLY: For the purpose of clarification- 

THE CODRT: Thia particular hearing has 
nothing to do about the defendant at this point — 
nothing to do vith him. 

MR. LXLLY: Am I permitted to make notes from 
Exhibit 1? 

THE CODRT: No notes. 

MR. LXLLY: Further, X have been prohibited— 

THF CODRT: Ho prejudice results from this. 

Xt ls just a guestion of vhether or not they 
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23 


2 

3 

f 4 
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11 

12 
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14 

15 
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18 

19 
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23 

24 

25 


complied, whether the errest. was a reasonable arrost 
in viev of the fact of the tim« it took to arrest 
hira and apprehend him and the unavailability pursuant 
to the Circuit Court rules. 

That is all. Nothino to do with anythinq else. 
No damaqinq proof * hatever anainst this defendant. 

As a matter of fact, nothinq to do with the 

j 

charoe aqainst him. 

MR. KAPLANt Your lionor, I don't think it was 
your Honor’s rulinq that he couldn't confer with 
his client. 

THE COURTs As rauch as he wants, but not to 
qo over the oaners with him. 

You can talk with him all you want. 

mp. liIjLY: May I talk to him reqardinq ray 
findings from Exhihit 1? 

TITE COURT: Put them dowr.. 

MR. LILLY: I am prohibited from discussing 
my findinqs? 

TITF COl'PT: You can talk to him all you want 
but not vith those papers in your hands. 

MP. LILLY: Can I discuss with him the 
eo’itents of P.xhibit 1? 

Tpr cntmT: T’hat's your business. I have 
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nothing to do with wh«t you o«y to your client. 

MR. LILLY: I can discuas vith my client — 

THE COURTt I will ceaae thi« hearing in about 
tvo seconda if you do not do what you are auppoaed 
to do. 

If you want a hearing as to whether they sought 
out the defendant properly under the circumstances 
or whether or not they were able to find him or could 
have found him and didn't arrest him — if you don't 
want one, we will stop the hearing here and now. 

mr. LILLYj I am trying to comply. 

THE COORTi Then comply with either one of those 
two requeats. There is nothing else on the record. 
Either one of those two. I am not prohibiting you 
frc" talking to your client all you want. You may 
sit there frora now until tomorrow morning. I do not 
care what you talk to him about. Leave the papers 
here. 

There are no guestions? I told you what you 

can do. 

MR. LILLYt There is a queation in my mind. 

THE COURTt Not in my mind. It is as clear as 
it- can be. 
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McElroy-cross 


CROSS- EXAMINATIOH 
(cont'd)BY MR. T.II.TjY : 


In any event, Agent McElroy, you obtained the 


arrest warrant -- 


THT COURT: Let the record show that the attornoy 
does not wlsh to sit dcwn and discuss it with his 
client prior to askina cuestions. 


Go ahead. 


EY MR. LILLY : 


Q Acent McElroy, you obtained an arrest warrant 

for the arrest of the defendant on Pebruary 7th, 1972; is 


that so? 


A That's correct. 

q is it your testinony that from the time of 

the alleqed violation in the indictmcnt, July 2Dth, until 
Pebruary of 1972, you did not undertakemy steps to arrest 


him? 


A Ves, we did. 

One particular niaht, we had a call placed— 
we had a meet set ur that he was supposed to show up for, 
and he didn't show up. 

0 That was prior to February 7th? 

A I am not exactly sure. 

q I am trvincr to ascertain wehther betwaan the 

alleoed violatlon of the indictment on July ?0th of 1971 
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haaring av«r on du« diligance in making 
an arrast. X want you to know that, the 
firat hearing eve. X do not think you vill 
find it in any of th« courts throughout th« 
United 6tates. How whether this is another 
right the defondant ia cntitled to X just 
•xercisad my discretion in viev of the tima 
in permitting this hearing to be held. 

Under ordinary circumatances X might not have 
permitted it. 

MR. LlLL'i: Your Honor, X think there 
are factual isaues and your Honor exercised 
your diacretion correctly. 

THE COURT: X think it is a question 
of due diligence of arrest ana is only a one- 
sided situation and whether or not he takes 
the witneea stand on his ovn case in the case 
proper he could always still ettack the 
situation on the baais of the Sixth Amendirent, 
on the baais of a speedy trial and denial of a 
speedy trial. X will give it some thought. 

mr. KAPLAN: Tho defendant will obviously 
testify to the fact that he vas not a fugitive, 
he was availabie during all this time. 
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THE COURT: If I wa« to take 
everythlng that ia obvioua on a trial 
there vould not be any trial. 

MR. KAPLAM: If it was eubnitted to 
your Honor as e matter of determination 
rether than have him put on the stand than 
go through this pro fonsa type of testimony 
I vould have no objection. 

THE COURT: It is not a question 
vhether he says he vas. It is a question 
vhether or not the Pederal Bureau of Investigation 
exercised due dilJgence in attenpting to seek 
hi» out as a fug .tive. No matter vhat he says 
on the vitness stsnd I do not think it sffects 
the court's determination as to due diligence 
on their performing their job. 

MR. LILLY: He has testimony on the 
subject ofdie diligence also, Judge. He hss 
testimony vith regard to hia fugitive ststus. 

The governxnent has urged thst the motion must 
fsil on the Fifth snd Sixth Amendment snd the 
six-month rule because he vas s fugitive. He 
says he vss not s fugitive and he is prepared 
to testify. 
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MR. LILLY: Yes. 

THE CODRT: I havs no comnents on that. 

MR. LILLY: It is that third issue I 
vanted to alert you that ve vill be intending 
to offer aome testimony on. 

ARIEL PLRNANDEZ TORKES, defendant 

< 

herein, having been first duly svorn, testified 
as follows; 

THE COURT: Mr. Fernandes, do you under- 
stand you are taking this vitness stand vith 
reference to one issue that ia involved at this 
point, that is the question of vhether or not, 
number one, you vere a fugltive and, number tvo, 
vhether the govemment exercised due t'.iligence 
in trying to locate you? do you understand that? 

THE WITNESS: Yes, sir. 

THE COURT: In viev of that no questions 
vill be asked of you and you are protected as to 
any other questions that vould be asked and the 
court vill sustain an objection in violation of 
any other rights you have. Do you understand that? 

TirlE WITNESS: Yes. 

THE COURT: And you are taking the stand 
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and you are protected under the Sixth 
Amendnent. Do you understand that? 

THE WITNESS: Yes. 

DXRECT EXAMINATION 
BY MR. LILLY: 

Q How old are you, Mr. Fernandex? 

A Thirty-seven years old. 

Q Tell the court your educational background. 

A I took a te 9 t for high school diploroa and pasaed it. 

q What was the laat year - - 

THE COURT: You took an equivalency 

test? 

THE WITNESS• Yes. 

Q What was your last year of fonnal education? 

A In 1954. 

q What levcl was that? 

A The last year of high school. 

q In June and July 1971, Mr. Femandes, 

where did you reside? 

A I assuroe that I was - - 

THE COURT: No, he cannot ar*ume 
anything. Ke has got to toll us where he 
resided. If he was in the jurisdiction he 
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Q This vas in connection with your job 

as a superintendent? 

A That is right. 

0 You 6ay you remained a resident at 

5 Polk Street as a superintendent until when? 

A Until 1 went to the State iiospital. 

Q When was that? 

A That was around July. 

Q What is the narce of the hospital? 

A I think it is Graystone State liospltal. 

Q What were you there for? 

A I tried to coimrit suicide. 

Q You were a psychiatric patient there? 

MR. KAPLAN: Objection, your Honor, 
it is immaterial. 

THJ. COL'RT: Sustained. 

MR. LILLY: Not with regard to his 
prejudice. 

THL COUr.T: I do not care what he 
was there for. The question just teils us 
where he was and the reason for being there 
is immaterial. 

MP.. LILLY: If he suffered psychiatrically 
during this period of deiay that wouid be a 
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Torres - direct 35 

clalm for prejudice? 

MR. KAPLAN: I vould ask any remarks 
be stricken from. the recorJ especially one 
of suicide. 

MR. LILLYi He cited in cur brief a 
oase to that every effect. A defendant 
claimed prejudice during that delay period 
who was a psychiatric patient and we think 
it is relevant. 

THE COURT: All right, go ahead. 

Q Were you registered in the Good Samaritan 

Center under your name,Fcrnandez? 

A Yes, sir. 

Q When you took the job at 5 Polk Street did 

you take it in your name, Fe^nandes? 

A I had to show my Social SacurJty card. 

Q Do you recall the period of time you were 

a patient at Graystone under your name, Fernandez? 

A That is right. 

Q When is it you were arrested? 

A October 5, 1973. 

Q Where were you arrested? 

1 

A I went to the unemplcyment agency in Paterson, 

New Jersey to collect my unemployment check. 
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Q You say that took place on East 98th Streat? 

A On Ralph - - and Rrlph Avcnue. 

q since June or July 1971 until the arroat 

octobor 5, 1973 have you taken any stepc to ovade federal 
agonts or police officers? 

A Why should I? I didn't know I was being looking for. 

q When you were arrested on Octobor 5 # 1973 

did ono of the agents make a comxnent about trying to 
arrest you earlier? 

A Yes. When I was brought fror Paterson to New York 

ono of thom said, H We had you and we lot you go at that 
tisie in Brooklyn." 

q One of the arresting agents? 

A Yes. 

q Ho was making a joke of it? 

A I was arrested by tho narcotic police in Paterson. 

Tho one who asked me the question was one of tho agonts 
that transport me from Paterson to New York. 

Q That wao one of those agents? 

A One of those agents. 

q Do you have ar.y records or documents 

indicating what you were doing on June 9, 1971 to - - 

KR. KAPLAN: Otjection as irrelevant. 

THF. COURT: Sustained. 
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MR. LILLY: I respectfully submit 
thet hi« inability to refer to reoords or 
recall the events of that time are part of 
the prejudice iasue that he must raise in 
order to establish his rights under the 
Sixth Amendment. 

THE COURT: Does he have vritings? 

Did you have a diary vhere you vere? 

THE WITNESS: No, sir. 

THE COURT: Did you ever carry a 
little diary vith ycu ani put dovn addresses 
you stayed at and numbers you vere at and 
streets you valked dovn and vhat you did on 

certain dates? 

THE WITNESS: Mo. 

THE COURT: You never did anything 

like that? 

THF WITNESS: No. 

q People you may have spoken to on those 


dates,June and July 1971? 

A Let me say aomething. For 1971 until I vent to 

Paterson in 1973 I vaa uaing dope and I vaa in a state 
hard for me to remember thinga• Besidea that ~ “ 


MR. KAPLAM: Objection to these 
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gratuitous remarks. 

TliE COURT: They are gratuitoua. 

MR. LILLY: I submit they are 
relevant with regard to his rr.ental state, 
his physical state, his inability to recall, 
the fact he did not keep records of what he 
was doing. That is all part of the prejudice 
case. 

MR. KAPLAN: That is a matter for the 
jury, your Honor. 

THE COURT: We will take a short recess. 
(Whereupon, a recess was taken.) 

BY MP. LILLY: 

Q Aside from your lack of records are you 

able to recall who you spoke to on June 9 and July 20, 1971? 
A I do not, I cannot reir.erhor, I cannot even remember 

who I talked to three months ago. 

MR. LILLY: That is all I have. 

CROSS-EXAMINATION 
BY MR. KAPLAN: 

0 During June and July 1971 you were living 

with Miss Velez, is that right? 
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remained on the lam for another couple of 
years before we would have caught up vith him. 

Xt vas just fortuitous that he happened to be 
receiving welfare checks or employment checks 
in Paterson, New Jersey. 

As far as Mr. Pernandez lack of memory, 
your lionor, that is a matter for your Ronor to 
determir.v' his ovn credibility as to vhether he 
could remember some things but not rether con- 
veniently to remember other things. 

It is also submitted it is highly 
irrelevent vhat he can remember about the facts 
in question. There is no Statute of Limitatione 
problem. The man was a fugitive and the agente 
did their best to find him. 

THE COURT: The court is ready to 
announce its decision vith reference to the 
limited hearing that hae been held ae to the 
ieeuee reised by the defendant ae to the 
timeliness of the arrest and/or the timeliness 
of proceeding to trial. 

The court afforded the hearing to the 
defendant Torree up< .< hie application of being 
prejudiced in view of the delay, arreet end 
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68 

the indictr.ent of the defendant. The defendant 
charges lack of due diligence on the part of 
the govemment and could not under the circumstances 
have unrdaaonably declared the defendant a 
fugitive. 

The court has waived the testimony of 
the agent, his efforts and the Department'• 
efforts in locating the defendant and likewise 
the statements rrade by the defendant, limited to 
the proceeding in his behalf. 

At this point the court citea D-5 (d) 
under .’roinpt Diapositions of Criminal Cases of 
this circuit which readsi 

"The period of delay resulting from the 
absence or unavailability of the defendant. A 
defendant should be considered absent whenevor 
his location is unknown. A defendant should be 
considered unavailable whenever his location is 
known but his presence for trial cannot be 
obtained by due diligence.' 

The court finds the government did 
exercise due diligence in seeking defendant, 
whose identity f to say the least, is questionable 
and also to declare him a fugitive in making a 
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search to bring him to trial. 

That ia the court'a determlnation. 

The court likewlse finds none of the 
rights of the defendant were violated. 

We are going to recess. We cannot 
select a jury anymore today. I must proceed 
with the other one and finieh the other one 
today. We will bring in a jury tomorrow moming. 
We will expect you promptly at 11:00 o'clock 
tomorrow moming. 

MR. KAPLAN: Your Honor is aware of the 
problem that I have a witness fron out of the 
country and I would like to keep him throughout 
the whole trial. 

THE COURT: The trial wili start tomorrow. 

MR. KAPLAN: And finish this week? 

THE COURT: No questlon in my mind. 

(Whereupon, the trial was recessed 
until the following day at 11:00 o'clock a.m.) 

• * • 
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Cartrr - direct 


Yes, sir, I did. 


Art. 


What was your name at that time? 


Where were you supposed to be? 


I was from Atlanta. 



Yes. 


You were Art froin Atlar.ta? 


What duties did you perform on June 9th, 


1971 in your undereover capacity? 

* 

A I had a meetinq with an informant on that date. 

Q By the informant, you mean Mr. Valdez 

who just testified? 

A Yes, sir. 

Q And you debriefed hin: at thatj tine ? 

A Yes,sir, I did. I talked to him along with 

Agent McElroy and other agents of our Bureau. 

Q Mr. Valdez was operating under your 

direction: is tiat correct? 

A Yes, sir. In a sense. Aj c under Agent McF.lroy's 


direction. 


Now, what did vou do on June 9th, 1971? 


A ^>n June 9th .ve met with Mr . Valdez, I Leiieve his 

narr.t* was, and we made plans to purchase or atter.pt to 
purchase a quantity of heroin froni someone he ciaimed 
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Carter - diroct 


2 that he had met and could scll taat. amount. I think 

3 the amount was an eiqhth of a k.ilo of heroin. 


Ho you happer to recall where you rrot 


5 Mr. Valdez? 



I ret hirr at his place of business in Brooklyn 


on Jamaica Avenue 


TeiJ us what you did ir> ^urtherance of 


9 that particular plan? 


10 A 


Well, after the plans were formulated, Agent 


11 McElroy gave me $3700.00, government funds, and we were 

12 told - - I was told that I ws~ supposed - - that the 

13 informant, Mr. Valdez, we were supposed to ireet with a 

14 person by the name of Ray at a bar in Brooklyn. And 

^5 subsequent to our cor.versation we went to that fcar. I 

think it was Dave's blue Poom on F.ast 98th Street and 
17 Rutland Road ir. brooklyn. 


And you arrived at th.s bar with Mr. Valdez; 


is that correct? 


A Yes, sir, I did. 

Q Did there coiro a timc when you met with 

another individual in the tar? 

A Yes, sir. There came a time when another individual 

arrived at the lar ano jci.'ec’ our conversation. 
n v.ho is that? 
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Carter - rtirect 


A Mr. Fernandez. 

Q Ray Fernande - !? 

A Ray. At that tine I kr.ew him as Ray. 

Q Subsequent to that - - 

A Subsequently identified as Ray Fernandez. 

Q v.’ould you point him out to the members 

of the jury? 

A Mr. Fernandez is sittirq with the green undershirt - 

I believc it's qreen, and the open al'irt at the defense 
table. 

Q So you met with Ray Fernandez and you had 

already becn vith Valdez? 

A Ye8, sir. 

Q What was the conversation taking place at 

that time? 

A Thero was a conversation taki-.q pi^ce at that time. 

It was in Spanish and sometiires in I.nglish. 

v In other words, Valc'?z and Fernandez 

were talking in Spanish? 

A Yes, sir, they were. 

Q And was Valdez translating for you at that 

timc? 

A I.e would rtop intermitcently and tell me what thoy 

were sayinc. ‘ :i^r is, M r. Valdez vould top and tell me. 






66 Carter - direct 

q Can you indicate to us Mr. Fernandez's 

demeanor or his attitude at that time? 

A Mr. Fernandez appeared to me to be very nervous 

about my being there. 

q ne didn't know you, did he? 

A No, 6ir, he didn't know me. 

q Ke had never seen you before? 

A No. Not to my knowledge. 


You were introduced by Mr. Valdez? 


Yes, sir. 


As Art from Atlanta? 


Yes, sir. 


q Did there come a time when you talked to 

the defendant in English? 

A Yes, sir, I did. 

q What if anything did you say? 

A Well, I told him I was becoming quite annoyed 

because we had been sitting there for a long time. Like 
a hassle back and forth about who is going to take the 
rooney from whom. And I told him I had to catch a flight 
to Atlanta and I wanted to gat it over with. And I 
asked him at that time if the heroin that he could get 

for me, if it was good stuff. 

Mr. Fernandez indicated to me that it was good 
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I said, "I don't know. I probably will be 
travelin s y a. rental car or get a cab." 

He said, "If you get a cab, tell the cab driver 
to drive you to Broadway and Myrtle in Brooklyn and go to 
a bar there called the Oauis Bar." 

And he asked me if I knew Brooklyn very well and I 
told him, no. Just a very trief conversation. And I told 
him I will see him. 

He said, "Once you get to that bar, call me." 

Q Did you have his number at that time? 

A Same number that I was talking to him on then. 

So I told him I would - - as soon as I got there, I told 
him I'll call him. 

Q Did you proceed to the bar? 

A Yes. Around 2:00, 2:30 that afternoon. The call 

was placed to him around 12:00, 12:30 on the 20th. It was 
around 2:20, 2:30 that 1 arrived at the Oasis Bar. At 
that time I placed a call to Mr. Fernandez. 

Q Did you speak to him? 

A I did. 

Q Did you have a conversation with him? 

A Very brief conversation. He told me he'd be 

right down. 

q . That was the substance of the conversation? 

♦ 
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79 Carter - direct 

A That was the substance of the conversation. 

q Did he proceed to the bar? 

A Yes. He arrived there about twenty irinutes later. 

I guess around 2:50, 2:55 he arrived at the bar. 

q ile came into the bar? # 

A He came into the bar. 

q Did he come over to you? 

A He joir ed me. 

q Did he recognize you right away? 

A He recognized me. 

q You sat down? 

A He sat down, had a beer. 

q Do you happen to recall who else was in 

the bar? 

A At that time in the bar I recall group supervisor 

Ricliard Ferry. I believe he was in the bar. There were a 

couple of other agents there in the bar. And there was 

well, the bar was almost empty. There was a female in the 
bar at that time I believe. A female, yes. 

q You sat down with Ray? 

A Yes. We sat down. 

q At a table? 

A At a table. 

q Just the two of you? 
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80 Carter - direct 

A Just the two of us. The table was - - it was a 

very small bar and the table was right near the phone booths 
zight across from the bar. The bar was over there. I was 
sitting here by the table and there is a phone booth right 
beside it. 

Q Did you have a conversation with him at 

that time? 

A We had a conversation. 

Q What did you say to him and what did he 

say to you? 

A Well, we had a general conversation at first about, 

you know, the last deal. And I told him I was in town and 
I wanted to do it again. I said - - I asked him could he 
do it for me. He indicated to me, yes, he could for the 
same price of $3700. And we got to talking about him and 
also could he produce - - could he get a kilo for me. lle 
said, yes, he could for about 28,000, he said, but I would 
need to give him a day in advance. 

And I also told him that I aic not want to be held 
up this time like I was before. In other words, I didn't 
want to be delayed. I wanted to get out of New York. I 
wanted to leave. And he indicated to me that sometime his 
man has it and sometires his iran has to get it. By his 
man I assume he was talking about his source. 
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Carter - direct 


And he told me thet he - if I really want him 

to do lt, go ahead and let’s give him the money so he 
could proceed. And that was the gist of the conversation. 

And I kept - - I kept trying to get him to under- 
stand that I didn't wart to be delaved this time on 
this deal. 

q Did he sav anything about larger quantities 

of heroin? 

A He told me he could get rce as much as I wanted. 

MF. LILLY: I object to this 
reference of larger ouantities of heroin. 

THT COURT: Yes. 

Q what else did he say to you at that time? 

A Well, hc told me when I called him on the phone 

not to talk atout any drugs. He said if I wanted to get 
the same thing, try to give rce - - we tried to draw up a 
little signal about how we were goino to discuss it on the 
tSlephone. If I wanted a Vrilo, he told me to say, "I want 

the whole bunch of beers." 

B-E-E-P.-S, T rememl)er that. And if I wanted the 

same thing, he said I should just tell him - - 

— • 

MR. LILLY: I think all of this is 

immatenal. I am objccting to "we are talking 

about - - " 
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Carter - direct 


TRE COURT: We are tallcing about a 
subsequent - - I dcn't think it's material. 
Just the conversation. 

MR. LILLY: He's talking about events 



that specified that he - - the indictment 
spccifies two dates. I think the examination 
should be under those two events. 

THE COURT: Yes. These are all subsequent. 

Q Did you talk atout money at that time? 

A Talk about money? 

Q Did you talk about how the money was going 

to be passed at that time? 

A Yes. During the conversation I attempted to give 

him the 3700. After I agreed on a price and all that, I 
attempted to give Mr. Fernandez the rr.onev. Ke told me that 
he did not want to takc the noney fron. n*f . He indicated to 
me, however, that he was not in tt»c bar alone. And at that 
time I made a check of the bar ar.d mort of the pcople were 
agent3, except one female at the bar. And he told re to 
take the money aid no inside the telephone booth and put the 
money on the little ledge above thc telephone. 

And I exoressod mv ccncori' ?Vout. that. I said, 
"Listen, somebody could get ».y roney i r this kind of thing." 
He said, "No. A r, sonn as ”or come out, someone is 
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going in and they will get thc noney." 

And he told rce during the samr* conversation - - 
he said/ "You call rr.e around 6:00 o'cloclt P.M." 

And he kept indicating to me, "Don't get nervoue. 
Don't get excited." 

So I told him, "Okay." 

At that time I got up from the table, I went in3ide 
the telephone booth and I pretended to make a phone call. 
And I left on the ledge above the telephone in a brown bag, 
wrapped up, $3700.00. And I walked out the phone booth. 

liow, my table was right adjacent to the telephone 
booth where I could see the phone booth very well as to 
who would come out. I went back and took a seat. And as 
soon as I camc out I observed a female who was later 
identified to mc as Martha Velez, she went inside of the 
telephone booth, staycd for a few minutes, and nhe came out 
and she left the bar. 

A few minutes thereafter we ended our conversation 
and Mr. Fernandez told me to be sure to call ne at 6:00 
and he would have r.y package. And ho ieft the bar. 

Q Ditl you go back into the phone booth to 

check out if the money was gone? 

A As ooon as he left the har T qot up and I went 

inside the telephone booth and I checked where I placed 
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Velez - direct 


A Yes. 

q Where were you workir.cr during 1970 

and 1971? 

A In LaSambra Ear and Grill. 

0 Tell us for how long a period of time 

you lived with Mr. Fernandez. 

A On Jefferson? 

q On Jefferson Streot. 

A Tdsout five mor.ths. 

q Were you livin<j with hiir. durin<j June and 

July, 1971? 

A (Noddinq affirmatively.) 

q Directinq your attention to July 20, 1971 

do you haopen to recall what you vcre doing that day? 

A I was home and then - - I vas horoe. 

q Did you have a conversation with Ray 

Fernandez that day? 

A Yes. 

q Tell us the nature of the converaation; 

what you said to hiir and he to you. 

A He tc.ld rre to do hir a favor and go to the Oaois 

Bar and pick up a package on top of a t.elephone booth. 

q Did there come a tire that you went to the 


bar? 







Velez - direct 
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Q You eat in the bar? 

Yes. 

Q Where dld you sit? 

At the bar on a stool. 

Q Where was the phone booth in relation 


to where you sat? 

A A couple of feet across from me. 

Q A couple of feet? 

A Across. 

* 

Q Was Mr. Fornandez in the bar when you 

^ 1 « 

were sitting there? 

A Yes. 

V Q Who was he sitting with? 

A A black man. 

Q Can you point him out? 

A X couldn't point hiit< out. 

TIIF DEFCNDANT: She's lying. 

THE WITNESE: I didn't seo him very well. 
TllL COURT: You must rot call out and 
you rnuot not respond. 

0 Did there come a time when you did 

■omething? 

A Yes. 
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127 Velez - direct 

The man went in the phone booth aml I waitc'l 

and then went in ci.e phone booL'.i. 

q The man with Ray went in the phone booth. 

Old you eee him do anything? 

A I watched him. 

q "’hen what did you co? 

A Went in the phone bootr. ar.d Look off a package 

wrapped on top of the pnone booth. 

g On the ledge? 

A Ve3. 

q Lc scribc the packagc. 

A It was wrapped up. I think it was brown. I 

don't remember the color but I think it was wtapped up. 

q what did you do with the package? 

A I went back to 27 JefferBon Jtreet. 

q Did there cone a Li> f .e when you saw Ray 

Pernande* later cuat day? 

A A little whilc lator. 

q He came to thc apartnent? 

A Ves. 

q What happened when he got to the apartment. 

A He tooh the package. 

q Did you inquire of him what was in the 

package or what it wa3 al.out? 
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Velez - direct 


A No. iie juBt told tae "Leave the package alone. 

Dring it upstairs/and wait till I get there." 

q lAd he open it in your presence? 

A HOt he just told roe it was noney. I wasn't in 


the room. 


Did you ask hii.. what the money wa3 for? 


Did he evtr offer an explanation of what 


the money was for? 


Did therc co«r.e a tir.c when you were 


arrested in connection with this case? 


Yes. 


Yea. 


Yos. 


Yes. 


was that on FeLruary 16, 1972? 


Were you later reh‘&sccl from custody? 


Was the complaint aca.nat you dismiased? 


There are no chargc-i ponding in thia case 


for you; ia that ccrrect? 


q have there ever bccn threaca or promiaes 

made by the govemrent witn respect t.o your teatinony in 
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Velei - crcc.'i 

2 

A 

NO. 

3 


Q During that period th.at ycu were 

4 

reslding with Mr. Fernandoz did you have your squabbles 

!> 

and fights over that period? 

6 

A 

Yes. 

' 7 


Q Had your misunderstandings? 

8 

A 

Yes. 

9 


Q TQid when you were arrested on February 16 

10 

how long did you remain in jail? 

11 

A 

Fourteen days. 

12 


• 

Q Ar.d during those fourteen days did Mr. 

13 

Feraandez visit you? 

14 

A 

No. 

15 


0 Did Mr. Fernande7 communicate with you 

16 

at all? 


r 17 

A 

No. 

18 


0 bid Mr. Fernandez in any way indicate 

19 

that he 

would assist in qetting you released from jail? 

20 

A 

No. 

21 


Q Did you hear from any friends or 

22 

relatives while you were in jail? 

23 

A 

No. 

24 


Q What time of day was it when you visited 

25 

the bar 

on July 20? 



45 A 



- — 



131 


Vel<“Z 


crosa 


A It was in the afternoon, about 1:00. I know 

lt was ln the afternoon. 

Q And for what periocl of time did you have 

that package in your possesslon? 

A The most was about ten minutes. 

0 Is that ten minutes at Jefferson Street 

or ten minutes from the time you picked it up at the bar 
and got back to Jefferson Street? 

A Jefferson Street. 

Q Just Jefferson Street? 

A Yes. 

Q How long did it take you to oet from the 

bar to Jefferson Street? 

A No more than three minutes. 

Q During that period of time did you 

examine the contents of that package? 

A No. 

Q Where were you arrested on February .16? 

A On Lafayette - - I don't remember the number. I 

was then living on Lafayette Street. We moved from 
27 Jeffcrson Street to Lafayette. 

0 when you say "We“ who do you refer to? 

A Fay Fernandez and I. 

Q So, in addition to living with him at 
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Velez - cross 



2 

Jefferaon you lived vith him at Lafayette? 



3 

A 

Yes. 



4 


0 Wliat time were you arrested? 



5 

A 

4:30-something to 5:00 in thc morning. 



6 


Q Were you awake? 



7 

A 

No/ I was coming from work. They came right 



8 

behind 

me, knocked on the door and I went downstairs and 



9 

opened 

the door. 



10 


Q Who is "They’? 



11 

A 

The agents. 



12 


Q How many agents? 



13 

A 

About oix, I think. 



14 


Q Arc any of them in the courtroom now? 



15 

A 

Yes. 



16 


Q Who is present in the courtroom that vas 


w 

17 

preBent at your arrest? 



18 

A 

This gentleman there (indicating). 



19 


MR. KAPLAN: Agent McLlroy. 



20 


Q Tne agent in the blue tie? 



21 

A 

Yes. 



22 


Q Prior to that occasion, February 16, had 



23 

you ever seen him before? 



24 

A 

Never. 



25 


Q Had you ever been confronted or near 
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Vcl <»2 - crosrs 


arrest prlor to February 16 uy ferl »ral .iryents? 

A Excuse ne? 

C Did any agents atte’-pt to arrcst you 

prior to February 16 - - 

MR. KAPLANs I'm goinn to objcct 

to that. 

THF COUPT: Sustained. 

A No. 

C In any event, the arrent was with six 

agents enterinq your anartment Fnbruarv 16? 

A Yes. 

Q Did they take you ir^edi.atcly out of the 

apartment? 

A About fifteen minutes - - 

MR. KAPLAN: I objnct. This 

is irrelevant. 

MR. LILLY: It ooes to credibillty. 

THE COURT: Whether she had six 
people arresting her or two, what difference? 

MR. LILLY: I thinV it makes a 
difference. 

THL COUP.T: That ’ s no» the purpoue of 
her testimony. 

MR. LILLY: We nre golnrr to voluntarinesa. 
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Veloz - cross 





TUE COURT: She was arrosted. 




3he adraits boing arr?sted. 




Q 

By six agents? 



A 

Yes. 





0 

Where did they take you? 



A 

To Manhattan. 




Q 

Uo you know where? 



A 

I think 

on Fourth Street. I don't remember. 


I was nervoue then. 




Q 

You wero nervous? 



A 

Yes. 





I knov 

it was a federal building. 




Q 

Did they question you when they 

got 

you 

thcre? 





A 

Yes. 





n 

When they first took you into the federal 

bullding did you 

indicate that you knew nothing about Mr. 

Pernandez being 

involved with dx*ugs? 



A 

Right. 





Q 

And you protested that you were 

not 

involved 

in drugs? 




A 

Yes. 





Q 

And you had no knowiedge of Mr. 

Fernandez's 

sale of 

heroin? 
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Velez - cross 


A Not selling it. I used to use it. That's the 

period I was using it but not that he sold it, no. 

Q You indicated that you knew nothing 

about Nr. Fernandez being involved with the sale of heroin? 
A No - - right. 

Q That's what you told them? 

A Right. 

0 Uow long did you remain in that federal 

office building? 

A Until the next moming when they took me to court. 

Q Do you remember what time of day that was? 

A About 10:00 - - after the other agents came in 

that relieved them. 

Q So, it was the second shift of agents 

t tat came in? 

A Right. 

Q Do you retoember what time the second shift 

of agents took over? 

THE COURT: Are you asking whether 
or not any fear was there because of the 
fact she was arrested? If so, then ask her. 

You don't have to go through this. 

I haven't warned her because I didn't 
know what she would say. 
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Velez - cross 


MR. LILLY: I think it is helpful 
to know what tiroe the second shift - - 
TUE COURT: You don't have to 
develop it that way with a full ritual. 

She is not your vitness. She is 
here fcr one purpose only. She is testifying 
to an incident. You have a right to cross- 
exaroine on that incident and anything else 
is collateral. If you have a collateral 
question ask it directly. 

Q Do you remcmber the tiroe of day? 


VHien the second shift caroe in? 


Yes. 


About 8:30 in the morning. 


Did you indicate to the second shift or 


first shift - - 


A Pirst shift - - 

0 (Continuing) - - that Mr. Femande* 

gsve you the directions to pick up the package? 

A First shift. 

Q Do you remember what tine you indicated 

that you received the directions froro Mr. Fernandez? 

A It roust have been five or six in the roorning. 

Q When was the last time you had slept? 
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Velez - cross 


MR. KAPLAN: Objection. 

TIIE COURT: Sustained, sustained. 

This is not that kind of hearing. 

It is not a hearing for this purpose at all. 
Objection sustained. 

q Did the agents indicate to you that 

there was going to be a prosecution against you as a co- 

conspirator? 

A Yes. 

0 pid they do that before or after you 

indicated to the agents that Mr. Fernandez gave you that 
direction? 

MR.KAPLAN: I object to this, tOO. 

It's irrelevant. 

THE COURT: I will allow the question. 

MR. KAPLAH: There are no pending 
charges - - 

The COURT: I will allow the question 
in any event. 

A I think they told me that I could have been 

I could have a conspiracy in this trial. 

q Did they tell you that before you 

indicated that you had the direction froin Mr. Femandez to 
pick up the package? 
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goods could be obtained. Who was it who 
delivered the goods? who was the seller? 

That's the function of the seller - - to 
deliver the goods. Ilow did Mr. Carter find 
out where the goods were? Who told hin? Who? 

Mr. Valdez told him. Mr. Valdez told him and 
wouldn't it be an easy role for Mr. Valde* to 
assume - - that of a seller of hard narcotics? 

He had been doing it for years, knew the ins 
and outs of the business. This might have 
been a little out of his pattern but I submit 
that he was the one that got the money; that 
he was the one that directed Carter as to the 
place in which the narcotics could be picked up 
and that he, Jimmy Valdez, was the seller. 

Interesting, in the courae of Mr. Valdez's 
ceotimony, that he did not identify the defendant 
at the defense table as Fernandez. Mr. Carter 
pointed Mr. Fernandez out. Martha Velez pointed 
Mr. Fernandez out. Interesting, Mr. Valdex 
never did point the accusing finger at Mr. 
Pernandez - - 

MR. KAPLAN: Objection. 

THF. COURT: Yec. I think the 
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jury's recolloction is what will count. 

If you, the jury, do not agree on who 
did whot, it is what you remenber, what you 
recollect rather than what he tells you. 

I will sustain the objection. 

MR. LILLYs By way of identifying the 
person in the Blue Room# Mr« Valde* said he 
weighed something less than a hundred pounds 
whoever it was • ile couldn 1 1 remember the 
length of his hair or if he had a mustache. He 
just told us that the person in the Blue Rooa 
wcighed something less than a hundred pounds 
and it is my recollection at no point did he 
point the identifying finger at Mr. Fernandes. 

Also, Mr. Valdez indicated that he was 
not able to identify the voice at the window 
as the voice of the individual he identified 
as Fernandez bach in the Blue Room. 

Agent Carter candidly told us that he 
relied largely on Mr. Valdez as to what the 
substance of the convorsation was between «the 
two Valdez brothers and Mr. Fernandes. He had 
no proficiency in the Spanish language. He 
was at the nercy of Mr. Valdez. 
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It was the shrewd Jimmy Valdes who 
suggested to Mr. Carter that the noney be 
paid over to Valdez. It was Carter's decision 
to go along with that but it was Mr. Valdez 
who made the suggestion that the money be paid 
over to him. 

Again, it was Mr. Valdez who accompanied 
Mr. Femandes out to the vehicle. I submit, at 
best, you can only be uncertain in view of the 
record as it appears before you. In any event, 
it was Mr. Valdez accompanying Mr. Fernandez 
out of the presence of Mr. Carter so Mr. Carter 
was not able to see the alleged transfer of the 
money. 

Mr. Carter was also asked by the oovern- 
ment attorney to describe the Femandez that he 
had met with in Dave's blue Room and he described 
him as being much thinner and to that extent Mr. 
Carter's description coincided with the description 
by Mr. Valdez, that the individual in Dave's Blue 
Room weighed something less than a hundred pounds. 

Nov, the lighting in the Blue Room, if 
it was consistent with lighting in most bars, 
most cocktail lounges - - I don't hold myself 
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out as an expert - - but to the extent I 
have been in bars and cocktail lounges they 
are not lit up like this courtroon aa today. 

Hy experlence indicates that - - and I aro 
sure it is youra - - that lighting in these 
places most often is nuite subdued. I subnit 
in Dave's Blue Rooro it was probably blue 
lignting. There is usually not white lighting 
in roost of these places and under that subdued 
lighting, Vr. Carter said he observed an 
individual with blue tinted glasses - - and I 
think it is unusual for a bar - - and he 
described the individual as an individual with 
his hat on. 

Now, in the diro lighting you have an 
individual with his hat on, blue sunglasses 
and not the ideal situation in which to observe 
anyone and try to roake a reliable identification, 
particularly when a poriod of two and a half 
years is going to elapse between the events in 
Dave's Blue Rooro and the atteinpt to identify him 
here in the courtrooro. 

We subroit that the individual atteropted 
to be described by Mr. Valdez - - think, less 
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2 

than a hundred pounds wlth no other particulars 

3 

to tell us about and the individual described 

r 4 

by Mr. Carter as an individual much thinner 

5 

than the defendant as he appeared before you 

6 

with glasses and a hat on, we submit they very 

7 

well may have been talking about the same 

8 

individual but not Mr. Pernandes. Mr. Carter 

9 

could make no reference to a mustache. The 

10 

defendant had a muatache until a short period 

11 

ago and certainly, had it during June and July 

12 

of 1971. 

13 

Mr. Carter again, candidly testified 

14 

that in tranaferring the funds over to Mr. 

15 

Valdes he had some reluctance and recognized it 

16 

as a deviation from government policy but he 

17 

nevertheless went ahead with that procedure. 

18 

On July 20 he is confronted again with 

19 

a request that he follow an unusual procedure; 

20 

that he again deviate with regard to the transfer 

21 

of these govemment authorized funds and again 

22 

reluctantly, he went ahead with the deviation. 

23 

The result is that on tvo occasions he delivered 

24 

$3700.00 in a way not consistent with govemment 

25 

policy. The total sum of money involved $7400.00 
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that was transferred ln an extraordinary way. 

I can well imagine that there are many 
situations in which agents in this field wind 
up transferring over govemment funds rnd never 
seeing them again and I am not urging that that's 
a totally abnormal or unusual situation for the 
govemment agents to find themselves in but in 
this situation the government lost $7400.00 and 
coupled with that, is that they didn't have a 
defendant so that they had, what I regard as a 
pressure situation for Mr. Carter. He didn't 
have the $7400.00 and he had no defendant. 

The last time he saw the defendant was July 20, 

1971 and I could well understand that the 
pressures would begin to mount as the months 
went by, in 1971 as the months went by and in 

1972 as the months went by - - no $7400.00 and 
no defendant. 

In 1973 the months go fcy and Mr. Carter 
has not produced the inoney and he has not 
produced the defendant and he badly needed a 
defendant and contacted the defendant who now 
sits at defense table and he became it - - 
MR. KAPLAN: I object. 
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